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ApOUTPAKBT 110 MHBECTUIHOHHY CIIOPOBE

Ans. I'eprana UiueBa

KoHnBeHLusATa 32 ypexaaHe Ha NHBECTULIMOHHU CIIOPOBE MEXY AbprKaBU U I'PakJ1aHU Ha
Opyru abpxkaBu oT 1965 r. (BamumHrToHCKaTa KOHBEHILIMSI) YCTAHOBSIBA MEXaHU3bM 32
paspelaBaHe Ha MHBECTULIMOHHM CIIOPOBE, KOUTO MOIaT J1a Bb3HUKHAT MEX]Y WHBECTUTOP U
IbpXKaBaTa, B KOSITO ca HanpaBeHU nHBectuuuute. [lo cuiara Ha BammHrronckata KOHBEHLUS
ce yupelnsBa MexayHapoJeH LEHThp 3a pa3pelllaBaHe Ha HMHBECTHUIMOHHM CIOPOBE ChC
cellaJIvlle B CefaJMILeTo Ha MexyHapoaHarta OaHKa 3a BB3CTAHOBSIBAHE M pa3BUTHE, KOMTO
OCUTYpsIBa BOJICHETO Ha JiBa BUJIa IPOU3BOCTBA - IOMUPHUTEIHHU U apOUTPAXKHH.

Bammnrronckara kKoHBeHIUs € patuduiupana cbc 3akoH oT HapogHoto chOpanue u € B
cwia 3a bearapust ot 13 maii 2001 r. Patudukanusra, npueMaHeTo WM YTBHPKIABAHETO Ha
KonBeHnusTa HEe ch37aBa HEMOCPEACTBEHO 3abJKEHHE 3a JoroBapsaTa JbpxKana Ja BHAcS 3a
pasriiexaaHe JaJieH CIop 3a MoMHpeHue wiu apoutpax. CKIIOYBAHETO HA JABYCTPAaHHH U
MHOTOCTPAaHHU CIOpPa3yMEHHUsS 3a 3aKpWjia M HachpuaBaHE HA WHBECTHUIMUTE H3MECTBA
TPAIUIIMOHHUS TUTIOMATHYECKA MEXaHU3bM 3a 3allluTa OT AbpKaBaTa HAa HEMHHUTE IPaKIaHu U
IOPUJIMYECKH JINIIA, HATIPABWJIM MHBECTUIIMM HA TEPUTOPUSITA HA Japyra abpskasa. [lopanu ToBa u
ChIJIACHETO 3a apOUTpak Hal-4yecTo ce ChAbp’Ka B JIBYCTPAHEH JOrOBOp 3a HachbpyaBaHE U
3aKpuiia Ha UHBECTULMUTE MEXAY AbpKaBU cTpaHu 1o KoHBeH1MsTa.

I/I3pI/I‘-IHOTO ChIJIaCHC 3a pasplllaBaHC Ha KOHKPETHHUA MHBCCTUIHWOHCH CIIOp IO p€aa Ha
BammHarToHCcKaTa KOHBEHIUS € IIBPBOTO YCJIOBUC 3a MNPUIOKHUMOCTTAa Ha IPOU3BOJACTBOTO.
Ceoriacuero 3a ap6HTpa>1< Tpﬂ6Ba Ja € ICHO U HEABYCMUCJICHO, @ BBb3MOXHOCTTA 3a CAHOCTPAHHO
MY OTTCIJIAHE € UBPUYHO U3KIIFOUCHA OT KOHBCHIUATA.

Haynmyuero vy nuricata Ha chrilacue 3a apOUTPaX ce M3CIieABa OT apOUTPAKHUS ChJl HA
IUIOCKOCTTa Ha BCHYKH CHIIECTBYBAIUM MEXKIYHAPOIHH JIOTOBOPH WJIHM CIIOPA3YMEHHUS MEXIY
Ibp)KaBaTa, YAWTO TPAKIAHWH € WINEIbT M Jbp)KaBaTa — OTBETHHK. [IpM emuH JByCTpaHEeH
JIOTOBOP 3a 3aKpHJla Ha WHBECTUIIMUTE CHIVIACHETO 3a apOMTpaK Hai-4ecTo ce OOCKTHBHpA B
OTJeNTHA KJiay3a, MPEABIIKAAINA, Y€ BCHUKU CIIOPOBE, MOPOJCHH BbB BPh3Ka C MWHBECTHUIIUUTE,
npeaMeT Ha IOr0BOpa, Iiie ObJaT peniaBanu upe3 apoutpax. ChbMHEHHE 32 TOBA JaJIH ChIIIACHETO
€ SCHO W HEABYCMHCIECHO MOKE Ja BB3HHKHE B CIy4aWTe, KOraTo 0 apOUTPaXKHOTO
CIIOpa3yMEHHE C€ CTHTA IO IbTA Ha MPENpaiiaHeTo - JBYCTPAHHHUAT JOTOBOP HE ChIbpPXKa
apOuTpakHa Kjay3a, 3a pa3iiiKa OT MEKIYHApPOJCH TOrOBOp, MO KOMTO ca CTpaHH JbpKaBaTa
OTBETHHK M JbpKaBaTa Ha MHBECTUTOpPA. B cBOsTa MPaKTHUKA MO IOPUCIUKIUATA apOUTPAKHUSIT
Ch/]I TIOCJIEJIOBATEIIHO MOIbpPKA IMO3UIIHS, Y€ ChIJIACHE 32 apOUTPaXK Bh3 OCHOBA HA IperpaiiaHe
KbM JIOKYMEHT, ChAbpPIKaIll apOuTpakHa Kjiay3a, iMa caMo TOraBa, KOraTto JIOKyMEHTBT € ITMCMEH
U TIpEnpaIiaHeTo € TaKOBa, ue Jia HalpaBu TO3M JOKYMEHT 4acT OT joroBopa. OT mpemnpaTtkaTta
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CJIcaBa J1a CC yCTAHOBSABA sICHATA M CIHO3HAYHA BOJIA HA CTPAHUTC Oa BKIKOYAT ap6HTpa>I<HaTa
KJIay3a B JOI0OBOpa.

ApOuTpaxbT ce € MPOU3HACSII U 0 BBIIPOCA AT PEeXKUMBT 32 “Haii-obiarojneTencTBana
Halus” MOJKE Jla CIIY’KU 3a IpenpallaHe KbM JeHCTBAlM JTIOTOBOPH, IO KOMTO Ca CTPaHU ca
I’bp)KaBaTa — OTBETHMK I10 CIIOpa U JIbpXkaBaTa Ha MHBECTUTOpa. B ocHoBara Ha pexxuma Ha
“Haii-o0OjarojieTeNIcCTBAaHATa HAIWsA  CTOM NPHHIMOBT HA €IHAKBOTO TPETHUPAHE Ha
qy)KJIeCTPAaHHUTE HMHBECTUTOPU BbB BBTPELIHOTO 3aKOHOJATENCTBO (M3PUYHM KJIay3u ce
cpappkarT B CeBepHOAMEPUKAHCKOTO cropazymeHue 3a cBobomna teprous (HADTA) u
O6moto criopazymenue 1o Teprosusra ¢ yeiuyru (CATC)).

B 3aBucumMoct oOT HayMHa, MO KOWTO € QopMmylnupaHa Kiay3aTta 3a ‘‘Haii-
o0yarojieTescTBaHa Halus’, MOXKE Ja Ce TMpPEIEHsBa JOKOJIKO OT ChIbPKAHUETO U Ime e
BB3MOXHO JIa C€ U3BEAEe M3PUYHO cChriacue 3a apOuTpax. Taka Hampumep, Kiaysa,
MpeABMKAAIllA PAaBHO TpEeTUpaHE “BbB BCHYKH OTHOIICHUS HE MOXE Jla apryMeHTupa
chriacuero 3a apoutpax. OT npyra cTpaHa, JOpYM M sSCHAa W KOHKpETHa Kiay3a 3a ‘“‘Hail-
o0yarojerencTBaHa Halus OT €AMH JABYCTPAaHEH JIOTOBOpP HE BUHArM Moxke Ja ObJe BhbBEJCHA B
Opyr Tmopaau crneuddukara Ha OTHOIICHHUATA, TMPEAMET Ha Pa3IUYHUTE JOTOBOPH.
ApOUTpaKHUAT CHJl ce MPUIbpPXKa KbM pa3OUpaHETo, Y€ MPH JOTOBApSHETO Ha KIAy3uTe 3a
paspeliaBaHe Ha CIIOPOBE IO €IUH JIBYCTPAaHEH JOTOBOpP, CTPAHHUTE HE Ca A ChIJACUETO CHU
00XBaThT Ha TE3W KJIay3u Aa OBJe pa3lIupsiBaH Upe3 BHBEXKIAHE HA JOTOBOPEHOCTU OT APYTH
copazymenus. [lo moBox HWHKOPHOpPUPAHETO HA €IHA Kiay3a 3a ‘‘Haif-o0marojeTesicTBaHa
Hauus” OT €AWH B APYT JIOTOBOP apOUTPaXXbT € MOCTaBsI M BBIIPOCA 3a JIMIcaTa Ha 0OEKTUBEH
KpUTEpUH 3a IpPELeHKa KOoe € M0-01aronpusaTHo. AKO B €IMH JIOTOBOp C€ MPEABIKIA apOUTpax
MPY BCUYKHU WHBECTHUIIMOHHU CIIOPOBE, a B APYT CaMo MO U3PUYHO M30pOeHH (OTHOCHO pa3mepa
Ha 00e3IEeTEeHHETO PU OTUYKaBaHe, HAIPUMEP), OTTOBOPHT € JeceH. PaznuuHo e 6b/e, ako B
JBata JOTOBOpa ca MPEABHICHU pa3UYHH BHIOBE apOuTpak (Hampumep BammmHTTOHCKH
apbutpax u apobutpax ad hoc), a HaMa yCTaHOBEH TMpaBeH MEXaHHW3bM €IHA TbpikaBa Ja Oble
3aIbJDKEHA J1a 3aMEHU M3I[UI0 MM YaCTUYHO apOMTpa)kHa Kiiay3a Ha OCHOBaHME Kjay3aTa Ha
MIPUHITKIIA 32 “Hai-00Jaro/IeTeICTBaHa HalMsI ', OCBEH aKO HE J1aJie U3PHUYHOTO CH ChIJIacHe 3a
ToBa. YecTo 00CHKIaHO OT apOUTPaKHUS CHJ PEIICHHE MO TIOBOJ IOPUCAUKIIUSITA € PEIICHUETO
o nenoto Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7. Tyk
CBIIBT € MpUe, 4e UMa ChIlacue 3a apOUTpak Ha OCHOBAaHUE JIBYCTPAaHHUS JIOTOBOP 3a 3aKpHiia
Ha wuHBecTuimuTe Mexnay Mcmanmms w Yunu Ha 0a3a kiay3aTa 3a “‘Haif-oOnarojetencTBaHa
Halus”’, BIIPEKU, Y€ B IBYCTPAHHUS JIOTOBOP MEXKIY ApkeHTHHA U VcnaHus e npeaBuaeHo, e
CIOPHT MOXKe Ja ObJe OTHECeH KbM apOWTpak cjel Karo ca u3Teknu 18 Mecema oT
o0pa3yBaHETO Ha MPOU3BOJICTBOTO MPEl MECTHUTE CHAWIHUINA U CHIIOTO HE € MPUKITIOYHIIO.

IIvnHara numca Ha chrjlacue 3a ap6HTpa>K o0aue He MOXKe Ja 6’L,Z[C 3aMCHCHA CIIOpEa
cbaa B pemrenuero no gemoro Menzies Middle East and Africa S.A. and Aviation Handling
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Services International Ltd. v. Republic of Senegal (ICSID Case No0.ARB/15/21). B
pasrnexxganara xumnore3a PemyOnmuka CeHeran e CKIIOYMIA JIOTOBOp 3a 3aKkpwia Ha
naBectunmute ¢ Jlanus u OGenuneHoTo KpayicTBo U e mpemiokuia apOUTpak Ha TPaKIAHUTE
Ha Te3u abpkaBu. CeHeran obaye HE € CKIIOYWII JIOTOBOP 3a 3aKpWiia Ha WHBECTUIIUHUTE C
JIroxceMOypr 1 mopajau TOBa HE € MPeIOKII apOUTPaKk Ha TPayKAAHUTE HA Ta3u Abpxkasa. [lopu
u Ceneraln /ia € B HapyIlIeHHE Ha 33bJDKEHUETO CU 32 CIIa3BaHE HA MPHUHIUIA 33 TPETHpaHe Ha
“Haif-oOmaronerencTBaHa Harus® cbrmacHo ['ATC, apOuTpaxxsT mpuema, 4Ye JHIcara Ha
M3pHUHO chritacue Ha CeHeran U3KII0YBa CIIOpa OT KOMIIETEHTHOCTTA Ha TpUOyHaa.

ITo menoto Capital Financial Holdings Luxembourg S.A. v. Republic of Cameroon
(ICSID Case No. ARB/15/18) oTHOBO 1O MOBOJ| CBHIIACHETO 33 ApPOUTPAK CHIABT € THIKYBAI
KJlay3aTa Ha JIBYCTPAaHHUS JIOTOBOP 3a HachbpyaBaHe HAa MHBecTUIMHTE. Cliel KaTo € yCTaHOBUII,
4Ye CTpPaHMUTE ca Ce JIOTOBOPWIJIM TPEICTOSIIUTE WHBECTHLMH Ja ObJaT W3BBPIICHH B
CHOTBETCTBUE CHC 3aKOHOAATENCTBOTO Ha KaMmepyH M ChIIEBPEMEHHO ca YrOBOPHJIN BCHYKH
CIIOpOBE, CBBP3aHU C HMHBECTHLHUHTE, Ja ObJaT pellaBaHW OT BamMHTITOHCKUS apOuTpaik,
apOUTPaXKHUSAT CHJI € MIPUEII, Ye CHITIACHETO 33 apOUTPaX Kacae caMO HHBECTULIUHUTE, U3BbPIICHH
ChIVIACHO mpaBoTo Ha KamepyH, HO HE W Te3H, KOUTO MYy HPOTHBOpeYaT (KaKBBTO € OWI H
ciy4asT). CbIbT CE€ € T030BaJ HA OOIIOTO MPABWIO 3a THIKYBaHE Ha JOTOBOpUTE OT Buenckara
KOHBEHIIMS 332 MPAaBOTO HA JOTOBOPUTE, CBHIIACHO KOETO apOMTPaXbT HiIMa MpPaBO Ja J00aBs
AOI'BJIHUTCIIHA KPUTCPHUU KbM TE3U, KOUTO CTPAHUTE Ca MPECABUANIIN B 1OTOBOpa U € IPHUCII, YC B
cirydail ye ObJie yCTaHOBEHO, Y€ MINEIbT € HapyIIHi mpaBoto Ha KamepyH, To ToBa Ou 10BEIO 10
JMICa Ha MaTepualiHa KOMIIETEHTHOCT 3a pa3pellaBaHe Ha CIopa, MOpaaud KOETO M € OTKIOHUII
3asBJICHUETO 32 apOUTPaX.

Bropoto ycnoBue 3a NMpHIOKMMOCTTa Ha BamMHITOHCKMS aOUTpak € CIopbT Aa €
MHBECTULIMOHEH. [IBycTpaHHUTE JOrOBOpPM 3a HAachpuaBaHe M 3aKpWia Ha WHBECTHLIUUTE
ChIbPKAT NOYTH BUHATU Ae(PUHUIMS HAa IOHATHETO, HO TS MOXKE Ja ObJie U3BEIeHA U OT 00XBaTa
Ha IOPUCAMKIHMATA Ha MeXIyHapoJHHs LEHThP 3a pa3pellaBaHe Ha MHBECTULMOHHHU CIIOPOBE
(ICSID wnu Lentspa), onpeseneH BbB BammHrronckara KOHBeHIHUS. [[eHTBPBT € KOMIETCHTCH
7la pasriena BCEKH MPSKO MPOM3THYAIL OT OCHIIECTBSIBaHE Ha MHBECTHUIHS MTPABEH CIIOP MEXIY
JoToBapsIa Jbp)KaBa M TpaXIaHWH Ha Jpyra JOToBapsina IbpKaBa, KOMTO CTPaHUTE MO CIopa
MIICMEHO ca ce ChITIaCHJIM J1a BHECAT 3a pasriekaane ot LlenTspa.

[IpakTrkaTa Ha cbhJa TOKa3Ba, Y€ BBHIPOCHT 3a TOBA JAJIM €HA OT CTpaHHUTE ((HU3UIECKO
WU FOPUIUYECKO JIMIE) MMa KauyeCTBOTO Ha ,,IpaKIaHWH Ha Jpyra JOroBapsIia JbpxaBa“™ €
OCHOBEH MpeH pasriexaHe Ha Cropa Mo ChIIECTBO.

B pemrenuero no genoro Hussein Nuaman Soufraki v. United Arab Emirates (ICSID Case
No. ARB/02/7) cvapr He e mpuen, ve wumenbT Cydpaku oTroBaps Ha H3UCKBAHETO 3a
IpaXIAaHCTBO, THH KaTo HE € MPEACTaBUI yOSIWTEIHW JO0Ka3aTeJICTBA, Y€ € HTAIMAHCKU
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I'paXaaHWH. C’bI[”bT O6CT>)KI[3 (baKTI/ITe - B MHUHaJIOTO HIICHBT € O1JI UTATHAHCKHU I'pa)KIaHHH,
Iocie € 331"}’614.]'[ I'paXXaaHCTBOTO, KaH,HH,Z[aTCTBaP'IKH 3a KaHaJCKO I'paXIaHCTBO, CJICA TOBa
OTHOBO € npe6HBaBan B I/ITaJ'II/IH, HO HE € YCIII Ja OOKaXE, 4€ € IMOKPHUJI HM3HMCKBAHETO 3a
npe6HBaBaHe Ha TECPUTOpHATA HA Hramusa €¢aHa roguHa mnmpeau peJICBaHTHHUA 3a CIiopa MOMCHT,
nmopaau Koc€To u ap6I/ITpa)K"bT € JOCTUTHAI OO U3BOM, Y€ CIIOPHT € U3BbH KOMIICTCHTHOCTTA MY.

[lo xputepusi rpakJaHCTBO apOUTPaKHUAT ChA OOCHXKIAa B JACTalau (akTuTe, 3a Ja
OTTOBOPH Ha BBITPOCA i rpakaaHcTBOTO € epextuBHO. Jlenoro Eudoro A. Olguin v. Republic
of Paraguay (ICSID Case No. ARB/98/5), ¢ o6pa3yBano mo uck Ha r-H ONrWH, KOUTO € C
nBorHO rpaxaancTBo — Ha Ilepy u na CAILl, - ¢ TBbpaeHue, ue [laparBaii e Hapymuia cBoe
3a/bJDKEHUE 110 JOT0BOPA 3a 3aKpwiia Ha uHBecTununute Mexxay Ilepy u Ilaparsaii. B pemenuero
OTHOCHO IOPHCIUKIMITA ChABT MOTHBHpPA 3aKIIOYCHUE, Y€ UIICIBT UMa JBOWHO TPAXKIAAHCTBO H
4e JIBeTe IpakaaHcTBa ca ehekTuBHU. EQeKkTUBHOCTTA HA TPAKIaHCTBOTO € U3Be/IeHa Ha 0a3a Ha
3HAYEHUETO, BJIOXKEHO OT JIbpXKAaBUTE, HAa KOUTO € TpaXJaHUH HIIEHBT, a HMEHHO —
YIPaXHIBAHETO HA MOJUTUYECKH U IPAXKIAHCKU MpaBa, MOJI3BAHETO Ha TUIIJIOMaTHYecKa 3alluTa
OT JbpXaBaTa, HAIMYMETO HA PErHCTPUPAH aApec M 3HAUYCHHUETO My 3a YIpPaKHSBaHE Ha
nocoueHuTe npasa. Criopes; apOUTpakHUS ChJl €PEKTUBHOCTTA HA MEPYaHCKOTO I'PaXKIaHCTBO HA
UIIena € AOCTaThYHO OCHOBaHHE Ja 00OCHOBE KauyeCTBOTO My Ha WHBECTHUTOp, IOJI3BAI CE C
IpaBara Io IBycTpaHHus 1orosop mexay llepy u Ilaparsaii.

[lo oTHOWmIEHWE HAIOHATHOCTTa Ha JPYKECTBAaTa pazIMYHUTE IOTOBOPH ChIbpXKAT
pa3IMYHKA KPUTEPUU 32 OIPEJeIIsTHE Ha €IHO APYKECTBO KaTO MHBECTUTOP. B HIKOM J0TOBOPH €
BBBE/ICHO OTrpaHWUYEHHE C Orjiell COOCTBEHOCTTa WJIM KOHTpOJia Ha JpyXecTBOoTo. Taka B
pemerrero mo aenoto Société Ouest Africaine des Bétons Industriels v. Republic of Senegal
(ICSID Case No. ARB/82/1) apOutpaxbT 00CHKIa AAJIOBOTO y4acTHE€ MU KOHTpOJIA BBPXY
JPY>KECTBOTO-HILEL], 3a J1a Ce MPOU3Hece Mo opUcAUKIUTa. [TlaHaMCcKo IpyKecTBO MpHUTekaBa
JSUIOBE OT KamuTaja Ha JApykecTBOoTo uuien, a Ilanama He e cTpaHa nmo BammHrronckara
KOHBEHIIMA. Ma)KOpUTApHUAT [T € IPUTEXaBaH 0T OeNruiicko apyxecTBo, benrus e noanucana
KOHBEHIIMATA, MOPaH KOETO apOUTPaXbT MpUEMa, Y€ € KOMIIETEHTEH Ja pasriena cropa Io
CBIIECTBO.

B®B Bceku equH ciaydail apOMTpakbT MPELeHsIBa CBOSATAa KOMIIETEHTHOCT Bb3 OCHOBA Ha
n30pOCHUTE KPUTEpUU — ChIVIACHE 3a apOuTpaxk, HAIMOHAJIHOCT M XapakTep Ha cropa.
Pemennero, ¢ koero ce mpou3Hacs apOUTPaXHUAT ChbJ IO CIOpa MEXAY HHBECTHTOpa U
IbpXKaBaTa, € OKOHYATEJIHO U MOJJIEKH Ha U3IIbJIHEHUE.

Jlo mMomenTta cpemy Pemybmuka bwarapusi ca obpasyBanu oOmo ceaem Jena mpen
BammHrronckust apouTpak, Tpu OT KouTo ca mpukiarodeHu: Plama Consortium Limited v.
Republic of Bulgaria (ICSID Case No. ARB/03/24), npukio4mio ¢ pelieHue, ¢ KOeTo ca
OTXBBpJIeHH HCKoBeTe; Accession Eastern Europe Capital AB and Mezzanine Management
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Sweden AB v. Republic of Bulgaria (ICSID Case No. ARB/11/3), npukirounio ¢ peiieHue 3a
npekpaTsBane Ha npousBoactBoto u Novera AD, Novera Properties B.V. and Novera Properties
N.V. v. Republic of Bulgaria (ICSID Case No. ARB/12/16), nmpukitoumio C pelieHue 3a
NpeKpaTsBaHe Ha MPOM3BOACTBOTO. [IpeIcTON pa3BHUTHE 10 OCTAHAINTE YSTUPH JIeIa.



