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A major problem facing companies today, especially against the backdrop of the global 

economic crisis throughout the world, is the non-performance of contracts. There are many 

cases of late payments, delayed or non-performed supplies or total non-performance. A 

number of companies of different size are confronted with the dilemma whether to continue 

their contractual relations and put up with the breach of contract on part of their partners or to 

discontinue these relations. 

Pacta sunt servanda (“agreements must be kept”) is an ancient Roman adage. This rule is 

reflected in the provision of Article 20a(1) of the Bulgarian Obligations and Contracts Act 

(OCA), which reads that “agreements shall have the force of a law for those who have 

concluded them”. Still, what can a company do when it is bound to an agreement with a 

partner who is clearly unwilling or unable to fulfill his obligations? Is it necessary for a bona 

fide trader to remain a party to a contractual relationship when it is perfectly clear that the 

other party to the agreement has no intentions to fulfill its obligations? 

The existing legislation gives an answer to these questions. Under the Bulgarian laws the 

cancellation of agreements is regulated in the provisions of Articles 87 through 89 of the 

Obligations and Contracts Act. Of course, there are some other special provisions concerning 

specific types of agreements but here we shall focus on the general rules only. 

There are several preconditions that have to be met in order for an agreement to be cancelled. 

In the first place, naturally, there must exist a bilateral agreement which has not been 

terminated, which is not null and void and which has the major problem that there is no 

performance thereunder. The non-performance cannot be insignificant. The law builds on the 

principle of direct effect. The cancellation of the agreement cannot turn into a general 

opportunity for termination of the overall contractual relationships between the parties; it has 

to remain a measure of last resort instead. 

Who can request the cancellation of an agreement? Some practicing lawyers claim that only 

the non-defaulting party is entitled to ask for cancellation. Others argue that the defaulting 

party, too, may request cancellation of the agreement. The ultimate answer is to be given in 

the case law which, regrettably, is quite inconsistent at present. Certainly, if both parties are 

non-performing, then any of them may ask for cancellation of the existing agreement. 

The Obligations and Contracts Act provides for several ways of cancelling agreements: by 

means of a conditional cancellation statement, by means of an unconditional cancellation 

statement, or ex lege. 

The cancellation of an agreement through a conditional cancellation statement is regulated in 

the provision of Article 87(1) OCA. Here the law enables the creditor, in the case of culpable 

non-performance of the debtor, to send the latter an invitation letter, specifying an appropriate 

time limit for collection and warning that, failing that, the agreement will be considered 

cancelled after the expiration of this time limit. The lawmaker has chosen the verb “may”, 

which means that the parties have the option under the principle of contractual freedom laid 

down in Article 9 OCA to agree on another procedure, unless it contravenes the law and good 

morals. 
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In the cases when it is perfectly obvious that there will be no performance, it makes no sense 

for the creditor to offer a time limit for performance. They are set out in Article 87(3) OCA as 

cases in which the implementation of the agreement has become impossible or it has become 

senseless for the creditor because of the delay on part of the debtor or in which there are fix 

transactions bound to a deadline. 

Agreements are cancelled ex lege in the cases, where the obligation of one of the parties has 

lapsed due to inability to perform. This is called “automatic cancellation of the agreement” 

pursuant to Article 89 of the Obligations and Contracts Act. Where the inability to perform is 

only partial, the other party has two options: either to ask for a reduction of its own obligation 

on a pro rata basis or to request cancellation in court in order to prove that it has no interest in 

partial implementation. 

The law contains a restriction with regard to the possibilities for cancellation of agreements 

on the transfer, institution, recognition or termination of rights in rem to real estate. These 

agreements may be cancelled only in court. 

What follows the cancellation of the agreement? 

In most cases, for instance in purchase and sale contracts, the cancellation is retroactive. The 

contractual relationship between the parties disappears as if it has never existed and each 

party has to return what it has received. 

An exception to this general rule applies to long-term or periodic agreements like rent or lease 

agreements and others. In these cases, the cancellation is oriented forward because there exists 

a certain category of considerations which are not subject to return. The classical example to 

illustrate the point is that the tenant cannot return the use of the property back to the landlord. 

The conclusion brings us back to where we started from. The cancellation of an agreement is 

better left as a last resort to be used when nothing else works. The parties always have the 

opportunity to negotiate, to reschedule debts, or to amend existing agreements. The 

possibilities for amending an existing contractual relationship or for changing the parties to it 

are a separate topic. There are also some specificities in the cancellation of certain types of 

commercial contracts which we are going to tackle separately. 

 

 

  

  

  

 


